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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF BONNER 

 
BONNER COUNTY, a political subdivision 
of the State of Idaho, and DARYL 
WHEELER in his official capacity as the 
Elected Sheriff, 

 
Plaintiffs, 

 
vs. 

 
CITY OF SANDPOINT, an Idaho 
municipal corporation, 

 
Defendant. 

 
 

Case No. CV09-19-1388 
 
 

MOTION FOR LEAVE TO AMEND 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

  
 

Pursuant to I.R.C.P 15(a)(2), Plaintiffs respectfully request leave to amend the 

Complaint in the above-captioned case. Furthermore, and in accordance with I.R.C.P 

7(b)(3)(D), Plaintiffs request an oral argument on this motion, if the Defendants do not 



Motion for Leave to Amend Complaint for Declaratory and 
Injunctive Relief 

Page 2 of 3  

stipulate to the amendment.  Plaintiffs are waiting to get the court’s available hearing dates 

and a notice of hearing will be filed as soon as practical.  

In support of this Motion, Plaintiffs submit a proposed First Amended Complaint 

for Declaratory and Injunctive Relief, attached as Exhibit A. In accordance with I.R.C.P 

7(b)(2) a proposed order is being filed as a separate document.  This amendment comes in 

conjunction with the appearance of new counsel for plaintiff and after negotiations for an 

early resolution with Defendants have come to a standstill.  The Amended Complaint adds 

additional facts known to the Plaintiff.  It does not assert any new causes of action, and in 

fact, consolidates the previously pled causes of action.  The amendment is being made 

prior to any discovery in the earliest stages of litigation. 

I.R.C.P 15(a)(2) allows for the amendment of pleadings with leave of court, or with 

the opposing counsel’s written consent, before trial.  The Rule further provides that “[t]he 

court should freely give leave when justice so requires.” Id.  Under I.R.C.P. 15(a) "a party 

may amend his pleading once as a matter of course at any time before a responsive 

pleading is served . . . ."  Where an answer has been filed, as here, I.R.C.P. 15(a) provides 

that "a party may amend his pleading only by leave of court . . . and leave shall be freely 

given when justice so requires . . . ." Black Canyon Racquetball Club v. Idaho First Nat'l 

Bank, N.A., 119 Idaho 171, 175, 804 P.2d 900 (1991).  In determining whether an amended 

complaint should be allowed, the court may consider, whether the merits of any new 

claims proposed to be inserted into the action and whether the opposing party will be 

prejudiced by the delay in adding a new claim. Id. at 175.   

In this case Plaintiffs’, for the first time, seek leave to amend the complaint before 

the first status conference, before any discovery is conducted, and before any motions have 



Motion for Leave to Amend Complaint for Declaratory and 
Injunctive Relief 

Page 3 of 3  

been filed by either party.  The Amended Complaint does not add any new cause of action.  

Defendants were aware that an amended complaint was likely to be filed if ongoing 

negotiations between the parties failed, and therefore, there is no delay in the proceedings 

or prejudice to the Defendant.  

For all of the above reasons, Plaintiffs respectfully request leave to amend the 

original Complaint in the above-captioned matter.  

Respectfully submitted, 

 
 /s/  Mauricio Cardona , 
Mauricio Cardona 
A.C. Clemmons 
DAVILLIER LAW GROUP, LLC 
 
 /s/  Louis Marshall , 
Louis Marshall 
Bonner County Prosecutor 
 

 
CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the   28th day of January, 2020, I filed 
the foregoing electronically through the electronic filing system, which caused 
the following parties or counsel to be served by electronic means: 

 
Attorneys for Defendant  
 
PETER C. ERBLAND, ISBA #2456   x I-Court Email: perbland@lclattorneys.com  
KATHARINE B. BRERETON, ISBA #9583  x I-Court Email: kbrereton@lclattorneys.com  
LAKE CITY LAW GROUP PLLC  
435 W. Hanley Avenue, Suite 101  
Coeur d'Alene, ID 83815  
Telephone: (208) 664-8115  
Facsimile: (208) 664-6338  
 

DAVILLIER LAW GROUP, LLC 
 

By: /s/ Mauricio Cardona 
Mauricio Cardona 
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Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 

IDAHO, IN AND FOR THE COUNTY OF BONNER

BONNER COUNTY, a political subdivision 
of the State of Idaho, and DARYL
WHEELER in his official capacity as the 
Elected Sheriff,

Plaintiffs,

vs.

CITY OF SANDPOINT, an Idaho 
municipal corporation,

Defendant.

Case No. CV09-19-1388

FIRST AMENDED COMPLAINT 
FOR DECLARATORY AND 
INJUNCTIVE RELIEF

I. INTRODUCTION

The primary issue presented by Bonner County, and Bonner County Sheriff Daryl 
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Wheeler (hereinafter collectively referred to as the “Plaintiffs”) in this declaratory action 

and/or request for injunctive relief is the resolution of a question of law on the interpretation 

of an Idaho statute and Idaho Constitution1 relating to a ban of weapons occurring at a public 

park, War Memorial Field.  The City of Sandpoint and Plaintiffs have opposing views on 

the law.  Plaintiffs assert that a consistent and joint response to the violations of Idaho law 

is necessary for the safety and best interest of the public and to enable the Bonner County 

Sheriff to fulfill his duties and obligations under the law.  The Bonner County Sheriff has 

knowledge that there is an escalating situation arising from a ban on guns at War Memorial 

Field, a public park, which is provoking an armed gun rights demonstration planned to occur 

in Sandpoint in order to prevent the perceived unlawful ban on guns on public property.  The 

Bonner County Sheriff has the primary legal responsibility to enforce state statutes and 

respond to a known affray, and to prevent the violation of law and protect the public.  

Plaintiffs assert that for the safety and well-being of the public, to enforce Idaho state 

statutes, and to provide for a uniform response by law enforcement in response to an 

escalating situation, clarification of the law is necessary.     

Plaintiffs allege and assert the following in support of their request for the court to enter 

a Declaratory Judgment and/or Injunctive Relief to prevent any violation of Constitutional 

and statutory rights under Idaho law and to resolve the existing dispute between law 

enforcement agencies. 

II. PARTIES 

1. Plaintiff Bonner County (the “County”) is an Idaho political subdivision. 

2. Sheriff Wheeler (the “Sheriff”) is the elected Sheriff of Bonner County, Idaho, and 

 
1 The term constitution or constitutional used throughout is in reference to the Idaho State Constitution.  
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appears in his official capacity. 

3. Defendant City of Sandpoint (the “City”) is an Idaho municipal corporation located 

entirely within Bonner County, Idaho. 

4. The County and the City are both public entities under Idaho Code§12-117. 

5. Pending intervenor The Festival at Sandpoint (the “Festival”) is an Idaho Non-Profit 

Corporation in good standing.2 

III. JURISDICTION AND VENUE 

6. Plaintiffs brings this action pursuant to the Sheriff’s duties to preserve the peace and to 

enforce Idaho state statutes and constitutional provisions, including but not limited to, 

inter alia, the Idaho constitution Art. 1, section 1; Art. 1, section 2; Art. 1, section 10; 

Art. 1, section 11; Art. 1, section 13; Art. 1, section 17; Art. 1, section 18; Art. 1, section 

21; Art. 2, section 1; Art. 3, section 1; Art. 3, section 19; Art. 11, section 2; Art. 11, 

section 7; Art. 11, section 8; Art. 12, section 2; Art. 18, section 6; I.R.C.P. 54, I.R.C.P. 

57, I.R.C.P. 65, the Uniform Declaratory Judgment Act, I.C. § 10-1201 et seq., I.C. § 

18-3302, I.C. § 18-3302C, I.C. § 18-3302J, I.C. § 30-501, I.C. § 31-802, I.C. § 31-813, 

I.C. 31-2202, I.C. 31-2227, I.C. § 31-2604, I.C. 50-301, I.C. 55-101, and I.C. 67- 

2901(14), and as otherwise provided by Idaho law.3 

7. Plaintiffs seek temporary and/or permanent declaratory judgment and/or injunctive relief 

against the City, and if needed, against the Festival, to preserve the peace, enforce Idaho 

 
2 The Festival has filed an unopposed motion to intervene that as of the date of this filing has not been 
granted by the court. 
3 Plaintiffs rely solely upon Idaho law and do not seek a State Court declaration, injunction, or any 
other remedy regarding any federal right(s). Plaintiffs assert no federal claims of any nature 
whatsoever, whether constitutional or statutory. Plaintiffs assert only Idaho state law claims. 
Plaintiffs refer only to the Idaho Government if, and when, the legislative, executive, or judicial 
branches are referred to herein. 
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statutes, prevent an affray of which the Sheriff has knowledge, and to fulfill the Sheriff’s 

duties as  set out herein and as otherwise provided by Idaho law. 

8. Venue is proper pursuant to I.C. § 10-1201 because the statutory and constitutional 

violations, known impending affray, and unlawful conduct occurred and will occur again 

in Bonner County, Idaho.    

IV. FACTUAL ALLEGATIONS 

A. BACKGROUND 

1) War Memorial Field Park 

9. The City owns a public park, located in the City of Sandpoint, within Bonner County, 

known as War Memorial Field Park (“War Memorial Field”).   

10. War Memorial Field is public property under Idaho law, and Sandpoint City Code 5-2-

6-1.4  

11. Sandpoint City Code defines public property as "any real property, or structures 

thereon, which are owned or controlled by a governmental entity." War Memorial Field 

is public property subject to control by the City.5   

2) Duties of the Sheriff and County 

12. The  Sheriff is designated by law to have the “primary duty” to: enforce the statutes of 

the state, “[p]reserve the peace”; “arrest and take before the nearest magistrate for 

examination all persons who attempt to commit or who have committed a public offense, 

 
4 Sandpoint City Code defines public property as “[a]ny real property, or structures thereon, which are owned 
or controlled by a governmental entity.” 
5 Idaho Code § 18-3309(2)(b)(i); (C. Activities: Unless specifically authorized, the following activities are 
prohibited in any city park: 1. Golf. 2. Snowmobiling. D. Disturbing The Peace: The following behaviors are 
prohibited in city parks: 1. Allowing unauthorized amplified music to disturb the peace of any park user. 2. 
Abusive language disturbing the peace of any park user. E. Penalty: Any person found to be in violation of 
this section shall be deemed to be guilty of an infraction punishable by a fine not to exceed one hundred 
dollars ($100.00) for any one offense.”). 
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unless otherwise provided by law”; “[p]revent and suppress all affrays, breaches of the 

peace, riots and insurrections which may come to his knowledge”; “[c]ommand the aid 

of as many inhabitants of the county as he may think necessary in the execution of these 

duties”; oversee intake and dispatch of services relating to emergency communications; 

“perform such other duties as are required of him by law.”; and otherwise fulfill his 

duties as a Law Enforcement Officer, elected constitutional official, and as a “[p]eace 

officer.” 

13. According to an opinion offered by the Attorney General of the State of Idaho, a copy 

of which is attached hereto and incorporated herein as Exhibit 1, under Idaho law the 

Sheriff is the primary keeper of the peace in the county, making him responsible for 

“conserving the public peace”, “vindicating the law”, and “preserving the rights of the 

government” as he is designated to represent “the sovereignty of the state and he has no 

superior in his county.”  This includes being responsible for all costs associated with 

prisoners charged by city law enforcement officers with violations of state law.  See Ex. 

1, p. 36-37. 

14. Bonner County, residents and visitors, and the people of the state of Idaho are entitled to 

the protection and enforcement of the law in Bonner County as carried out by the Sheriff, 

and this court’s declaration of the law is necessary to prevent an impending affray and 

disruption of the peace. 

15. The Bonner County Commissioners, acting as principal of the Sheriff, and as a self-

insured entity, have an interest in the pending dispute due to the public interest and 

potential liability.  As a self-insured entity, the County pays for any legal action against 

it, together with any resulting liability, that may arise from the impending protest of the 
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Festival of which the Sheriff has knowledge. 

16. Plaintiffs therefore bring this action seeking declaratory and injunctive relief and 

attorney’s fees, witness fees and other reasonable expenses pursuant to Idaho Code §§ 

10-1210, 12-117(4), 12-120(3), 12-121, 12-123 and I.R.C.P. 54, and as otherwise 

provided by Idaho law to keep the peace, enforce the statutory and constitutional rights 

of residents of the county, prevent an affray or breach of the peace which has come to 

the attention and knowledge of the Sheriff, and fulfill the duties of the Sheriff as provided 

by law. 

3)  The Festival 

17. For over 20 years, the City has been leasing the public park, known as War Memorial 

Field, to the Festival.   

18. Seating for the Festival at War Memorial Field is available on the public park grounds 

and in Barlow Stadium, a newly constructed, 865 seat capacity covered grandstand paid 

for by a one percent (1%) Sandpoint sales tax over five years.6 

19. War Memorial Field “became a part of [Sandpoint’s] park system in 1993.” War 

Memorial Field “was developed by community wide participation with mostly donated 

funds, labor, and materials. The City, County, and user fees fund today’s maintenance 

costs.”7 

20. Each year, a written lease agreement is entered to allow the Festival to use the public 

 
6 https://www.sandpointonline.com/news/pdfs/LocalOptionTax-MemorialGrandstand.pdf 
(last accessed September 7, 2019). 
7 
https://www.sandpointidaho.gov/Home/Components/FacilityDirectory/FacilityDi
rectory/6/69?np age=2 (last accessed September 7, 2019). 
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park grounds at War Memorial Field to conduct a summer series of concerts for 

approximately two weeks in August. 

21. For decades, the Festival took place at War Memorial Field without any gun ban and 

without any incident. 

22. Plaintiffs assert that a peaceful concert series held in compliance with state law is a 

benefit to the Sandpoint community and to both the City and County. 

4) Implementation and Enforcement of the Gun Ban 

23. Beginning in August 2018, the Festival began implementing, and the City began 

enforcing, a gun ban on War Memorial Field for the two-week period in August in 

conjunction with the concerts. 

24. This gun ban has provoked a very strong and staunch response from members of the 

public and Second Amendment Alliance (hereinafter the “Alliance”) advocates who 

want Idaho law, that prohibits the ban of guns on public property, enforced. 

25. The public and Alliance members have sought enforcement of the law by the Sheriff, 

under his statutory authority. 

26. In August of 2019, Bonner County residents, including Scott Herndon and Jeff Avery 

(the “Residents”), were restricted from entering War Memorial Field and attending the 

Festival at Sandpoint by Festival employees due solely to the Residents’ lawful 

possession of firearms.8 A video of the incident was recorded and posted online 

(hereinafter the “Video”).9  

 
8 Id. 
9 Video available at: https://redoubtnews.com/2019/08/gun-ban-at-festival-in-sandpoint-
video/ and https://www.youtube.com/watch?v=vUtlpU8saSs (last accessed September 7, 
2019). 
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27. The City Attorney and City Police Officers were at War Memorial Field and assisted in 

implementing and enforcing the Festival’s ban of weapons on public property in August 

2019 per their negotiated agreement with the Festival.  

28. The Residents purchased and possessed tickets to the Festival for the show they 

attempted to attend located on property at War Memorial Field.  

29. When the Residents attempted to enter War Memorial Field in August 2019, the Festival 

gate security in the presence of Mr. William Herrington, the acting City Attorney, he 

gave the Residents only two options: either secure the firearms in a vehicle outside of 

the public park property and return and enter the Festival without possessing firearms, 

or be escorted by Festival security to the ticket booth, receive a refund and leave.  

30. The Residents repeatedly asked for the basis in law relied upon to restrict the Residents’ 

entry into War Memorial Field during the Festival, and the Festival staff responded, 

consistent with the protocol promulgated by the City: “Let me get the police officers, 

and they can deal with it.” 

31. An armed and uniformed Sandpoint Police Department (“SPD”) officer was summoned 

by Festival gate security after Festival gate security threatened to trespass the Residents 

solely for lawful firearms possession. 

32. The SPD officer and Mr. Herrington stood in a line between the Residents and the front 

gate to War Memorial Field, forming a human barrier physically blocking the Residents 

from entering War Memorial Field during the Festival. 

33. Firearms possession was and is the only element considered by Sandpoint City officers 

and the City Attorney in enforcing their promulgated rule denying the Residents entrance 

to War Memorial Field during the Festival.  
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5) The Conflicting Legal Positions of the Parties 

34. The County approached the City to elicit its analysis of Idaho state law prohibiting a ban 

on guns at War Memorial Field during the Festival. The City failed to respond to the 

request or provide any legal authority for the gun ban at War Memorial Field. 

35. The Defendant, through the City Council, the City Prosecuting Attorney and City Law 

Enforcement Officers, took the position that the Festival is the entity implementing the 

ban on guns through a contractual right transferred in a lease, and therefore, the City was 

not breaching the law.   

36. Through their attorney, the Festival has taken the position that the Idaho statute the 

Sheriff is compelled to uphold and enforce is unconstitutional under the Idaho 

constitution.   

37. Plaintiffs disagree with both the Defendant’s and the Festival’s position on the 

enforceability and law enforcement’s obligations pursuant to Idaho law. 

38. The City has adopted the rule that a lessee of public property may ban firearms and the 

City may provide police power authority to enforce the lessee’s ban on firearms. 

39. The County and the Sheriff have found that, under the text of  the Idaho code, the City 

does not have the authority to regulate or implement any rules or restriction on citizens’ 

rights to lawfully bear guns in any manner on public property through contract or 

otherwise.   

40. The Plaintiffs assert that the City rule abdicates and abridges the people’s Idaho law right 

to bear arms in public property in favor of lessees, and will lead to unlawful trespass 

complaints against people enforcing their constitutional and statutory rights. The Sheriff, 

as the primary law enforcement officer of the County, is not willing to lend the police 
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power of the state to infringe the people’s rights through arrest or imprisonment. 

41. Plaintiffs assert that a contract is not enforceable to the extent it violates Idaho law. 

42. Plaintiffs assert that the City’s position is in direct conflict with the Sheriff’s duty to 

enforce Idaho state law. 

43. Plaintiffs assert that the City, as the owner of public property, cannot transfer to the 

Festival a right to temporarily ban guns on public property through a lease.  The City 

cannot transfer a right in public property that the City does not legally possess.  

Therefore, the City cannot avoid compliance with Idaho law by permitting or 

coordinating with a private party to enforce a restriction on public property that the City 

is expressly prohibited by law from enforcing on that property.  

44. The City asserts that although the City could not restrict weapons at War Memorial Field, 

the Festival, as a temporary lessee of War Memorial Field for two weeks, can restrict 

firearms possession in the same manner and with the same authority as an owner of 

private property. 

45. The Plaintiffs assert that the restriction of weapons by the City, as well as by any assignee 

or lessee of War Memorial Field, violates the clear statement of law and the intent of the 

legislature that guns cannot be banned from public property.   Plaintiffs further assert 

that the possession of guns on public property can only be restricted by the legislature, 

voiding ab initio a restriction of the peoples’ constitutional right to bear arms on public 

property through municipal contracts such as the Festival’s two-week lease of War 

Memorial Field from the City.  

B. THE IMPENDING ARMED CONFRONTATION AND  
RESULTING HARM TO PLAINTIFFS THAT A  
DECLARATORY JUDGMENT CAN REMEDY 
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46. The City has expressed that it will, in conformance with its promulgated rule, continue 

to support, allow, and enforce a ban on firearms at War Memorial Field.  The Festival is 

moving ahead to hold its 2020 Festival at War Memorial Field with the enforcement of 

a gun ban. 

47. The Sheriff is in possession of information that the restriction of the constitutional right 

to keep and bear arms, as proposed by the City during the 2020 Festival, will result in 

armed second amendment advocates assembling to occupy War Memorial Field during 

the 2020 Festival. Uniformity of response by all Law Enforcement Officers (City and 

County) is essential to maintain crowd control and prevent imminent harm.  A unified 

response requires this honorable Court to declare the applicable law and resolve the 

dispute between the City and the Plaintiffs with respect to the interpretation of Idaho 

state law. 

48. The Plaintiffs assert that the City law enforcement officials’ conduct is unreasonable, 

arbitrary and capricious, without foundation in Idaho law, and a violation of clearly 

established Idaho constitutional and statutory rights. 

49. If the City arrests residents for trespass based solely on the residents’ exercise of their 

constitutional right to keep and bear arms on public park property, as enshrined under 

Idaho law, the Sheriff is placed in a conflict with his obligations under the law.   

50.  If persons were arrested by City officers, then pursuant to I.C. § 20-612, the Sheriff must 

receive those persons committed to jail by competent authority.  Such action would result 

in the Sheriff’s office violating the constitutional and statutory rights of the residents, 

further inflaming tensions during the expected standoff with armed citizens protesting 



First Amended Complaint for Declaratory and Injunctive Page 12 of 23  

the perceived violation of their constitutional right to keep and bear arms, and expose 

the Plaintiffs to liability. 

51. The County, through counsel, transmitted a letter to the City’s counsel on August 22, 

2019 requesting the City to identify any authority in support of the City’s enforcement 

of a ban on firearms at War Memorial Field. 

52. The City did not respond to the County’s request or provide any authority for the ban of 

weapons at War Memorial Field. 

53. The City has expressed the plan and intent to indefinitely continue and enforce the 

practice of prohibiting lawful firearms possession during the Festival at War Memorial 

Field. 

54. The Sheriff’s determination is that law enforcement officers lack the legal authority to 

trespass, detain, or arrest any person solely for lawful firearms possession during the 

Festival at War Memorial Field. 

55. Plaintiffs assert that the arrest or detainment of a person by a private citizen, Bonner 

County Sheriff’s Deputy, or SPD officer during the Festival at War Memorial Field 

solely for lawful firearms possession on public property is contrary to Idaho law. 

56. The City may not grant by lease interests in property which the City does not possess.10  

Allowing such would provide municipalities free reign to avoid compliance with Idaho 

statutory and constitutional law. 

57. The Idaho Legislature has entirely preempted the field of firearms regulation. 

58. Idaho statutes prohibit the restriction of the lawful possession of firearms at War 

 
10 I.C. 55-101; see also Bedard & Musser v. City of Boise, 162 Idaho 688, 690 (2017) (A well-understood 
legal principle is that a tenant cannot grant a greater interest in property than its own possessory interest.) 
Idaho Code § 30-501; see also Idaho constitution Article 11, §§ 2 and 7. 
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Memorial Field. 

59. The Sheriff has received complaints from residents of the County relating to the 

deprivation of the resident’s exercise of fundamental rights under the Idaho constitution 

and Idaho statutory rights due to the ban on firearms being enforced on War Memorial 

Field by City law enforcement officers.  

60. The ban of firearms by the Festival on War Memorial Field is in conflict with Idaho law, 

has resulted in an organized protest and demonstrated response and outcry from Second 

Amendment Alliance members and citizens advocating for the enforcement of their 

rights under Idaho law.   

61. The Sheriff, through media reports, information on-line, and direct reports from citizens, 

has been apprised that citizens and Alliance members intend to assert their right to 

occupy public park property while bearing arms at War Memorial Field during the 

Festival and protest the perceived unlawful ban of weapons on public property.   

62. The current climate across the country, as frequently addressed in the media, is fraught 

with passionate feelings regarding restrictions on the peoples’ right to bear arms. This 

national debate results in  confrontational and conflict driven gatherings of large numbers 

of citizens and law enforcement officials bearing arms, creates an affray and places the 

public peace and safety in jeopardy.11  Steps leading to a similarly volatile situation, 

based upon the peoples’ right to bear arms as defined by Idaho law, are currently under 

way here in Sandpoint. 

 
11 See Generally, https://www.usatoday.com/story/news/nation/2020/01/20/virginia-gun-rally-protest-draws-
national-militias-fear-violence/4519076002/ (last accessed January 23, 2020). 
https://www.nbcnews.com/news/us-news/what-know-virginia-s-gun-rights-rally-n1118651 (last accessed 
January 23, 2020). 
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63. The Sheriff has received information, and is of the belief, that such an armed protest and 

conflict will occur at War Memorial Field in the event the 2020 Festival proceeds with 

a gun ban. 

64. The Sheriff is placed in a Catch-22 situation in that he would be forced to take residents 

into custody if they are arrested by City law enforcement officers based upon his 

ministerial duties, despite his position that such action would be unlawful.   

65. The Sheriff is compelled by statute to act to protect the public, keep the peace, and 

enforce Idaho state statutes.   

66. The City’s position that a contract can provide a means to ban firearms on public 

property and thereby avoid the application of Idaho state statutes is in direct conflict with 

the Sheriff’s position regarding his statutory duties and responsibilities under the law. 

67. Instead of waiting for the impending armed protest, standoff and dispute to come to 

fruition in a crowded public setting, the Plaintiffs are seeking preliminary action by the 

court in the form of declaratory relief and/or injunctive relief to:  1) avoid the current 

conflicting interpretation of law between the two law enforcement agencies who will be 

responding to the impending conflict of which the Sheriff has been made aware; 2) 

enforce Idaho law establishing that the Sheriff has the ultimate authority to enforce Idaho 

state law by preventing the City from enforcing a ban on firearms at War Memorial Field, 

and 3) prevent a large gathering or conflict with an armed protest that would breach the 

peace. 

68. It is the Plaintiff’s position that the Festival, and lawful use of public property, is a benefit 

to the community and supports the public interest. The Plaintiffs would like the Festival 

to continue in a lawful manner, as it peacefully existed for decades in the past. 



First Amended Complaint for Declaratory and Injunctive Page 15 of 23  

V. LEGAL PROVISIONS 

69. Article 1, section 11 of the Idaho constitution limits the power of the state of Idaho, 

and any of its political subdivisions, and municipal corporations from abridging the 

right of the people to keep and bear arms. 

70. Article 1, section 11 of the Idaho constitution grants certain limited authority to the 

Idaho Legislature to pass laws to govern the carrying of weapons concealed on the 

person. 

71. Idaho Code section 18-3315B(2) provides that "[n]o federal executive order, agency 

order, law, statute, rule or regulation issued, enacted or promulgated on or after [March 

19, 2014] shall be knowingly and willfully ordered to be enforced by any official, 

agent or employee of the state or a political subdivision of the state if contrary to the 

provisions of section 11, article I, of the constitution of the state of Idaho."  

72. Section 2 of S.L. 2014, ch 148, enacting Idaho Code section 18-3315B provided in 

relevant part that: "It is the intent of the Legislature in enacting this act to protect Idaho 

law enforcement officers from being directed, through federal executive orders, agency 

orders, statutes, laws, rules, or regulations enacted or promulgated on or after the 

effective date of this act, to violate their oath of office and Idaho citizens' rights under 

Section 11, Article I, of the Constitution of the State of Idaho. This Idaho constitutional 

provision disallows confiscation of firearms … and disallows other restrictions on a 

citizen's lawful right to own firearms and ammunition. This act provides that no Idaho 

law enforcement official shall knowingly and willingly order an action that is contrary 

to the provisions of Section 11, Article I, of the Constitution of the State of Idaho.  … 

The Legislature intends to create a penalty for an official, agent or employee of the 
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State of Idaho or a political subdivision thereof that orders an unlawful confiscation 

without penalizing officers that follow orders. Idaho law enforcement officers are 

partners with Idaho citizens in protecting the rights as outlined in both the United 

States Constitution and the Constitution of the State of Idaho."  

73. The policy of the state of Idaho is that the people of Idaho have reserved for 

themselves the right to keep and bear arms while granting the Legislature the exclusive 

authority to regulate the constitutional and statutory right to carry weapons concealed, 

and expressly prohibiting local municipalities from restricting the right to bear arms on 

public property absent action by the legislature. 

74. The provisions of chapter 33, title 18, Idaho Code must be strictly construed so as to 

give maximum scope to the rights retained by the people.12  

75. The Legislature has expressly preempted the entire field of firearms regulation by 

enacting Idaho Code section 18-3302J13 and stating that the “legislature finds that 

uniform laws regulating firearms are necessary to protect the individual citizen’s right 

to bear arms guaranteed by…section 11, article I of the constitution of the state of 

Idaho. It is the legislature’s intent to wholly occupy the field of firearms regulation 

within this state.” 

76. Idaho Code § 18-3302J(2) states, “[e]xcept as expressly authorized by state statute, no 

county, city, agency, board or any other political subdivision of this state may adopt or 

enforce any law, rule, regulation, or ordinance which regulates in any manner the sale, 

acquisition, transfer, ownership, possession, transportation, carrying or storage of 

 
12 Idaho Code § 18-3302. 
13 2008 Ida. SB 1441. 
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firearms or any element relating to firearms and components thereof, including 

ammunition.” 

77. Idaho has long recognized the proposition that a municipal corporation, as a creature of 

the state, possesses and exercises only those powers either expressly or impliedly 

granted to it.14 

78. The City cannot act in an area which, like firearms, is so completely covered by 

general law as to indicate that it is a matter of state concern, nor where to do so, would 

conflict with the state’s general laws.15 

79. The City’s attempt to enforce a provision of contract law that limits or restricts the 

possession of firearms on public property is creating and enforcing a rule that is 

contrary to the plain meaning of the statutory language and the intent of the 

Legislature.   

80. The Legislature has not expressly authorized the City to adopt or enforce a firearm ban 

during the Festival at War Memorial Field by contract law or any other rule of law.16  

81. The Sheriff and Prosecutor of Bonner County have the primary duty of enforcing all 

the penal provisions of any and all statutes of this state.17  

82. The Legislature has chosen to expressly preempt the entire field of firearms regulation 

and thereby expressly and unequivocally prohibits the City from enforcing any rule or 

law that restricts the possession of firearms beyond the Legislature’s express 

authorization to do so.18  

 
14 See Generally, Sandpoint Water & Light Co. v. City of Sandpoint, 41 Idaho 498, 503 
15 See Generally, Caesar v State, 101 Idaho 158 (1980), referencing State v. Musser, 67 Idaho 214, 219 
(1946) 
16 Idaho constitution Article 3, section 19. 
17 Idaho Code §§ 31-802, 31-2202, 31-2227, 31-2604 67-2901(14). 
18 Idaho Constitution Article 2, section 2; and Article 3, section 1. 



First Amended Complaint for Declaratory and Injunctive Page 18 of 23  

VI.  DECLARATORY AND INJUNCTIVE RELIEF 

83. The County through the Sheriff has the duty and responsibility to enforce the applicable 

laws within the County, and the people of this county and state have the right to have the 

Sheriff protect the applicable Idaho state statutory and constitutional rights and to 

prevent the affray and keep the peace by preventing an armed controversy and protest 

that is impending over the ban of weapons at War Memorial Field. The dispute of law 

between the City and Plaintiffs needs to be resolved prior to the impending affray for the 

public safety and well-being, as well as to enable both law enforcement agencies to act 

cooperatively, consistent with each other, and in compliance with the law.  The Sheriff 

and his principal, the County, have no adequate remedy at law for redressing this 

disputed issue of law and denial of rights.  Action by the court is requested to resolve the 

parties’ differing interpretations of Idaho law in order to avoid the imminent harm that 

will be caused to all the parties in this case from an armed conflict occurring at a lawful 

public gathering on public property. 

 
VII. CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

(Finding of Law:  Preemption of the Entire Field of Firearms Regulation; Idaho Code 

§ 18-3302J, 2008 Idaho Senate Bill 1441) 

84. All of the foregoing allegations are repeated and realleged as if fully set forth herein. 

85. The Legislature preempted the entire field of firearms regulation in the state of Idaho.  

86. The City is expressly prohibited from adopting or enforcing any law, rule, regulation, 

or ordinance which regulates in any manner the sale, acquisition, transfer, ownership, 

possession, transportation, carrying, or storage of firearms or any element relating to 
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firearms and components thereof, including ammunition. 

87. To the extent that the City is enforcing a rule, protocol and/or law, including the law of 

contracts, that violates the express pre-emption of this field by the legislature, the 

court’s direction is necessary to prevent the imminent harm, violation of law, and 

ongoing reputational harm which, absent a clear interpretation of the law by this 

honorable court, will culminate in a disruption of the peace during the 2020 Festival. 

88. The court should permit the Sheriff, who has the primary duty to enforce the state 

statute and keep the peace to obtain a peaceful resolution of the dispute of a question of 

law at the earliest possible opportunity to prevent and avoid any further harm.   

SECOND CLAIM FOR RELIEF 

Declaratory Relief Pursuant to I.C. § 10-1201 

89. All of the foregoing allegations are repeated and realleged as if fully set forth herein. 

90. The City’s mistaken position under the law and coordinated acts in conjunction with a 

lessee run afoul of and infringe upon the statutory and constitutional rights of County 

residents.  

91. The Sheriff has a duty and responsibility to enforce Idaho state laws. 

92. The City’s actions as alleged herein prohibit the defense of life during the Festival at 

War Memorial Field, deprive firearms possessors of liberty and property without due 

process of law, molest the ability to secure safety, categorically deny the equal 

protection and benefit of Idaho law to the class of lawful firearms possessors, and 

surreptitiously instigate and cooperate under color of Idaho law to unreasonably search 

Festival patrons.  

93. This conduct interferes with the Sheriff’s fulfillment and exercise of his duties and 
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responsibilities to enforce the law, keep the peace, prevent affrays and other legal 

duties and responsibilities.   

94. Plaintiffs respectfully request this honorable Court pursuant to I.C. 10-1201 to resolve 

the dispute of law between the two law enforcement agencies and prevent the affray 

and ongoing violation of residents’ rights. 

95. A speedy remedy, conclusive decision on the dispute of law relating to fundamental 

rights, and administration of justice is necessary to enjoin illegal activity instrumented 

or enforced by municipalities in an area exclusively reserved by the legislature. 

96. Such declaratory relief is necessary to prevent irreparable harm, including but not 

limited to putting a stop to an escalating armed dispute at a public gathering, to prevent 

opposing law enforcement action by two municipalities, and to prevent the violation of 

statutory and constitutional rights of the citizens and the resulting municipal liability 

that would arise out of those violations. 

97. The City and Plaintiffs have a justiciable controversy relating to the fundamental and 

legal rights of the residents of the County and an immediate and escalating need to take 

enforcement and safety measures. 

98. The existing dispute of law should properly be resolved by the court until such time as 

the legislature provides additional guidance or direction.    

99. Declaratory relief is intended to provide preventative relief. 

100. Declaratory relief may relate to a right that has either been breached or is only yet 

in dispute or a status undisturbed but threatened or endangered.   

101. Plaintiffs seek a declaratory judgment to clarify and settle the legal relations in 

issue and afford relief from the uncertainty and controversy which gave rise to this 
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action. 

102. Declaratory relief is consistent with the intent and purpose of ethics in government 

pursuant to I.C. 74-402. 

103. If a Declaratory Judgment cannot be entered prior to the impending dispute that 

will occur in August 2020, Plaintiffs seek the court to grant a preliminary injunction 

providing direction on the dispute of law until such time as a Declaratory Judgment can 

be entered. 

THIRD CLAIM FOR RELIEF 

(Attorney’s Fees, Costs, Witness Fees, Other Reasonable Expenses) 

104. All of the foregoing allegations are repeated and realleged as if fully set forth herein. 

105. This is a civil judicial proceeding involving as adverse parties a governmental entity 

and another governmental entity. Reasonable attorney’s fees, witness fees and other 

reasonable expenses shall be awarded to the prevailing party. 

106. Plaintiffs seek attorney’s fees witness fees and other reasonable expenses and costs 

under Idaho Code §§ 10-1210, 12-117(4), 12-120(3), 12-121, 12-123 and I.R 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray that this Court: 

A. Resolve the dispute of law that creates a justiciable controversy and rule on the 

power, rights, status and legal relations of the parties under I.C. 10-1201. 

B. Declare a need to have a consistent law enforcement response relating to the use of 

War Memorial Field and have both the City and Plaintiffs comply with Idaho state 

law; 

C. Declare the correct interpretation of Idaho law to resolve the dispute of law prior to 
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August 2020 to prevent an affray and allow the Sheriff to keep the peace and enjoin 

any municipal enforcement of a firearms ban during the Festival at War Memorial 

Field. 

D. Declare that firearms possession is a field that is entirely preempted by the Idaho 

Legislature, and rule on whether the City’s agreeing to, promoting, and enforcing a 

ban on guns in any manner at War Memorial Field during the Festival is in conflict 

with Idaho statutes and constitutional rights; 

E. For an award of reasonable attorney’s fees and costs pursuant to Idaho Code §§ 10-

1210, 12-117. 

F. For such other and further relief as the Court may deem just and equitable. 

DATED this 28th day of January, 2020. 

 

Respectfully submitted, 

 
  /s/  Mauricio Cardona , 
Mauricio Cardona, Esq. 
A.C. Clemmons, Esq.  
DAVILLIER LAW GROUP, LLC 
 
 /s/  Louis Marshall , 
Louis Marshall, ISB # 6441 
Bonner County Prosecutor 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on the   28th day of January, 2020, I filed 
the foregoing electronically through the electronic filing system, which caused 
the following parties or counsel to be served by electronic means: 

 
Attorneys for Defendant  
 
PETER C. ERBLAND, ISBA #2456   x I-Court Email: perbland@lclattorneys.com  
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KATHARINE B. BRERETON, ISBA #9583  x I-Court Email: kbrereton@lclattorneys.com  
LAKE CITY LAW GROUP PLLC  
435 W. Hanley Avenue, Suite 101  
Coeur d'Alene, ID 83815  
Telephone: (208) 664-8115  
Facsimile: (208) 664-6338  
 
 

DAVILLIER LAW GROUP, LLC 
 

By: /s/ Mauricio Cardona 
Mauricio Cardona 

 
 
 

 



Exhibit 1 
Idaho Attorney General's Report for Fiscal Year 1984, Beginning July 1, 1983 and 

Ending June 30, 1984 and Opinions for the Year 1984, Jim Jones, Attorney General.  https://
www.ag.idaho.gov/content/uploads/2017/12/1984.pdf (last accessed 1/28/2020) 






























